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Today’s Agenda

* 10:00 — 11:45 am Legal and Regulatory Updates in Title IX

* 11:45 am — 1:15 pm Lunch

* 1:15 - 2:00 pm A Closer Look at Pregnancy Requirements Under Title IX
 2:00 — 2:45 pm Special Issues and Lessons Learned in Title IX Investigations
e« 2:45 — 3:00 pm Break

* 3:00 — 4:00 pm Group Work/Case Study
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Title IX and the Second Trump Administration

» Shift in greater enforcement efforts to Dept. of Justice (part of plan to diminish role of ED)

* Rescinding of resolution agreements with schools under prior administration that dealt with gender identity
discrimination and not discrimination based on biological sex

* U.S. Department of Education Rescinds lllegal Title IX Resolution Agreements | U.S. Department of
Education

* General shift in in focus from sexual violence to a focus on transgender athletes (more on that later)

* Focus on defining “sex” (more on that later)
* H.R. 2378 Introduced- Defining Male and Female Act of 2025
* "“To establish clear and consistent biological definitions of male and female.”

 Text of HR. 2378: Defining Male and Female Act of 2025 (Introduced version) - GovTrack.us

* Prognosis: 1% chance of being enacted


https://www.ed.gov/about/news/press-release/us-department-of-education-rescinds-illegal-title-ix-resolution-agreements
https://www.ed.gov/about/news/press-release/us-department-of-education-rescinds-illegal-title-ix-resolution-agreements
https://www.govtrack.us/congress/bills/119/hr2378/text
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“the term ‘sex’ refers to an individual’s biologically

PI‘O Pcsed “Tiﬂe determined sex, as either male or female;

|X Cla rificaﬁon * the term ‘female’, when used with respect to a natural
” person, means an individual who naturally has, had, will
ACT Of 2026 have, or would have, but for a congenital anomaly, historical
accident, or intentional or unintentional disruption, the
h.r. 8781.pdf reproductive system that at some point produces, transports,
) and utilizes the large gamete (ova) for fertilization; and
GOP Aims to Codify ) : :
SCOTUS Ruling on the term ‘male’, when used with respect to a natural person,

means an individual who naturally has, had, will have, or
would have, but for a con genital anomaly, historical accident,
or intentional or unintentional disruption, the reproductive
system that at some point produces, transports, and utilizes
the small gamete (sperm) for fertilization.” 5

Definition of Sex

Prognosis: 21% chance of
being enacted


https://edworkforce.house.gov/uploadedfiles/h.r._8781.pdf
https://www.insidehighered.com/news/government/2026/07/22/gop-aims-codify-scotus-ruling-definition-sex
https://www.insidehighered.com/news/government/2026/07/22/gop-aims-codify-scotus-ruling-definition-sex
https://www.insidehighered.com/news/government/2026/07/22/gop-aims-codify-scotus-ruling-definition-sex
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July 10, 2026, US Department of Education’s
Office for Civil Rights (OCR) DCL

dear-colleague-letter-protection-of-students-sexual-misconduct-adults-positions-of-authority-july-10-2026-
114298.pdf

Focused on abuse of students by employees in K-12 but included reminders affecting higher ed, including Title
IX

“Unfortunately, many administrators and State educational regulators have apparently preferred to sweep these
incidents under the rug and have “pass[ed] the trash” to another school. OCR investigations have revealed
schools posting Title IX policies without properly enforcing them, opening investigations without completing
them, and closing complaints without making meaningful inquiries.25 In other cases, school officials have
ignored allegations entirely or allowed teachers subject to investigation and probable disciplinary action to
resign, thereby burying evidence of sexual misconduct.”

A good synopsis of the DCL: New OCR “"Dear Colleague Letter” on Employee Sexual Misconduct: Implications for
K=12 Schools and Colleges and Universities



https://www.ed.gov/media/document/dear-colleague-letter-protection-of-students-sexual-misconduct-adults-positions-of-authority-july-10-2026-114298.pdf?_sp=f9a58f8b-6b72-424b-b958-8381776fa989
https://www.ed.gov/media/document/dear-colleague-letter-protection-of-students-sexual-misconduct-adults-positions-of-authority-july-10-2026-114298.pdf?_sp=f9a58f8b-6b72-424b-b958-8381776fa989
https://www.hunton.com/insights/legal/new-ocr-dear-colleague-letter-on-employee-sexual-misconduct-implications-for-k-12-schools-and-colleges-and-universities?_hsmi=430905573
https://www.hunton.com/insights/legal/new-ocr-dear-colleague-letter-on-employee-sexual-misconduct-implications-for-k-12-schools-and-colleges-and-universities?_hsmi=430905573
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Title IX— Cultural and Legal Issues

Tinder Points

 LGBTQ+
* Pronouns
* Transgender Athletes/ Bathrooms
* SCOTUS decision in Little v. Hecox (Idaho) and West Virginia v. B.P.J. (consolidated, June 30, 2026)

» States may ban transgender women/girls from participating in girls’ and women'’s sports, allowing eligibility
to be determined by biological sex at birth.

* Adams v. School Board of St. John’s County

e The 11th Circuit Flushes Away Rights to Bathroom Access in Schools | Bowditch & Dewey — JDSupra

» State legislatures enacting laws: ex. Adult cabaret bans or regulation


https://www.jdsupra.com/legalnews/the-11th-circuit-flushes-away-rights-to-1845818/
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T|tle IX— Cultural and Legal Issues Cont’d

DEIl bans
* Expressive Freedoms—Note focus on “conduct”
* Due Process—single investigator, cross-examination— “college court”?
* Reproductive rights
* Men's rights
* Training/costs of compliance/ “reliance interest”
* Sexual violence prevention/intervention
* Transparency/FERPA

* Efficacy—Note DOE comments on supportive services
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Title IX— Cultural and Legal Crossfire

Efficiency

Authenticity and mission

Mental health

Red blue purple affinity...and travel/enroliment management
Prevention/Provention

Role of alcohol and other drugs...only mentioned with amnesty. SDFSCA guidance?
Reporting structures// criminal justice interface

Consumer focus: No contact and supportive measures

Field position football fatigue

DOE's role in education
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Title IX —Court Watch SCOTUS—Winds o ol

*  Faith protection—Guadalupe, etc.

* Catholic Charities Bureau, Inc. v. Wisconsin Labor & Industry Review Commission, 605 US. __ (2025).

* Held that Wisconsin Supreme Court decision denying Catholic Charities a tax exemption violated the First
Amendment.

. “Sex”—Bostock, Skrmetti, West Virginia, etc.
Damages Limits—Cummings v. Premier Rehab Keller
*  Privacy/ Substantive Due Process—Dobbs v. Jackson Women’s Health Organization (overturning Roe)

* Limits of Regulatory Authority/End of Chevron?—State Farm, West Virginia v. Environmental Protection Agency,
Loper Bright Enterprises v. Raimondo (fishermen, Chevron) / Egbert v. Boule, 596 U.S. 482 (2022)

. True Threats/Online Harassment—Counterman v. Colorado

*  Crowther v. Board of Regents of the University Sys. of Georgia (SCOTUS to decide circuit split—does Title IX apply
to employment discrimination claims?)



A Closer Look

Counterman v. Colorado, 599 U.S. 66 (2023).

Billy Counterman was convicted of stalking under Colorado law in 2016 after he sent
hundreds of messages via Facebook to a female singer/songwriter named Coles
Whalen. Several of these messages foretold of her impending death and indicated he
was following her movements.

The Colorado law made it unlawful to “[r]lepeatedly . . . make[] any form of
communication with another person” in “a manner that would cause a reasonable
person to suffer serious emotional distress and does cause that person . . . to suffer
serious emotional distress.” Colo. Rev. Stat. §18-3-602(1)(c).

The Colorado Court of Appeals upheld his conviction and the Colorado Supreme
Court denied review.

Colorado courts applied an objective “reasonable person standard” to determine
what could be constituted as a “true threat.”



A Closer Look Cont’d

Counterman v. Colorado, 599 U.S. 66 (2023).

In a 7-2 decision, the U.S. Supreme Court vacated Counterman’s conviction holding
that “the State must prove in true-threats cases that the defendant had some
subjective understanding of his statements’ threatening nature, but the First
Amendment requires no more demanding a showing than recklessness.”

* “A recklessness standard—i.e., a showing that a person ‘consciously disregard[ed] a
substantial [and unjustifiable] risk that [his] conduct will cause harm to another,’ . . .
—Iis the appropriate mens rea. Requiring purpose or knowledge would make it
harder for States to counter true threats—with diminished returns for protected
expression.”

* “Counterman . .. was prosecuted in accordance with an objective standard. . . . The
State had to show only that a reasonable person would understand his statements as
threats. It did not have to show any awareness on his part that the statements could
be understood that way. . . . [T]hat is a violation of the First Amendment.”

22-138 Counterman v. Colorado (06/27/2023) (supremecourt.gov)



https://www.supremecourt.gov/opinions/22pdf/22-138_43j7.pdf
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Title IX Updates—Court Watch

SCOTUS Cont'd
 Athletes—NCAA v. Alston

* NIL—Title IX Does Not Apply

* Trump Administration Says Title IX Does Not Apply to NIL Pay, Rescinds
Recent Guidance - Ogletree

* First Amendment and “harassment”:
* Clues from Mahoney (Fenves)/Counterman/Elonis


https://ogletree.com/insights-resources/blog-posts/trump-administration-says-title-ix-does-not-apply-to-nil-pay-rescinds-recent-guidance/
https://ogletree.com/insights-resources/blog-posts/trump-administration-says-title-ix-does-not-apply-to-nil-pay-rescinds-recent-guidance/
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West Virginia v. B.P.J. and Little v. Hecox

Plaintiffs were a 12-year old transgender athlete (WV); a transgender college athlete (ID), and a
cisgender female high school student who was concerned about “sex verification” procedures (ID)

Lawsuits challenged “Fairness in Women's Sports Act” (Idaho) and “Save Women's Sports Act” (West
Virginia) on the grounds that these laws violated the Equal Protection Clause of the Constitution and
Title IX

SCOTUS decision (6-3) upheld state laws that restrict or ban transgender athletes from participating on
women’s/girl’s sports teams; eligibility for athletic teams can be based on gender assigned at birth.

6-3 ruling that the laws did not violate the Equal Protection Clause
9-0 ruling that these laws did not violate Title IX (although the reasoning differed along ideological lines)

Ruling was limited to sports teams and not to other issues pertaining to transgender individuals. Ruling
does not mandate that states ban transgender athlete participation.



N v W

Title | ates—Court Watch

Judicial activism in lower federal courts and state courts on due process and compliance error//inactivism of

SCOTUS

Examples

o 6% Circuit in Baum

* 4™ Circuit in Univ. of North Carolina (right to cross examination)
« 7% Circuit in Purdue

« 3 Circuit in University of Sciences

* “Plausible allegations supporting the reasonable inference that USciences discriminated against him
[plaintiff] on account of his sex.” (Male plaintiff drank alcohol at levels similar to female complainants but
only male plaintiff's actions were investigated.)

» “USciences’s contractual promises of ‘fair’ and ‘equitable’ treatment to those accused of sexual misconduct
require at least a real, live, and adversarial hearing and the opportunity for the accused student or his or her
representative to cross-examine witnesses—including his or her accusers.”

Billion Dollar Exposure; e.g., Univ. of Southern California—$852 million settlement in case regarding abuse by
campus gynecologist
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Dimensions of Title IX-Related Litigation

* Florida “Stop WOKE” act (banning certain aspects of DEIl training) declared unconstitutional

* In Honeyfund.com, Inc. v. DeSantis, Judge Walker writes:

“In the popular television series Stranger Things, the “upside down” describes a parallel dimension containing a distorted
version of our world. . . . Recently, Florida has seemed like a First Amendment upside down. Normally, the First Amendment
bars the state from burdening speech, while private actors may burden speech freely. But in Florida, the First Amendment
apparently bars private actors from burdening speech, while the state may burden speech freely.”

* Pernell v. Lamb (July 7, 2026)

* 11th Circuit Court of Appeals struck down provisions related to higher education in Stop W.O.K.E. Act, which
sought to restrict teaching of sexism, unconscious bias, etc.
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Dimensions of Title IX-Related Litigation Cont’d

* Khan v. Yale Univ. (June 27, 2023)

* Complainants in university disciplinary processes, such as Title IX proceedings, do not enjoy absolute immunity
from defamation claims.

* “Gender dysphoria” now considered a disability under the ADA in Fourth Circuit in Williams v. Kincaid
Fourth Circuit Holds Gender Dysphoria as an ADA disability (natlawreview.com)

* Adams v. School Board of St. Johns County, Florida

* Eleventh Circuit of Appeals (7-4 en banc) ruled that public schools have the right to segregate
locker rooms and bathrooms by biological sex.


https://www.natlawreview.com/article/fourth-circuit-holds-ada-protections-cover-gender-dysphoria
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Dimensions of Title IX-Related Litigation

* Athletic Equity Breach of Contract

* Deliberate Indifference Abuse of Process (see Debra McCarthy et al v. Raul

.« Due Process Jauregyi et alf “I.Dermsylvania magistrate judge‘helo.l |
that Title IX disciplinary proceedings are ‘quasi-judicial’

* Retaliation and ‘if abused, gives rise to an abuse of process claim’—

and may result in an uptick in litigation brought against
either party to a Title IX dispute.” Is Abuse of Title IX a
* Selective Enforcement New Legal Strategy for Sexual Assault Victims? | The
Legal Intelligencer (law.com)

* Erroneous Outcome

* Plausible Inference

: Negligent Investigation?
* “Preventable” Sexual Assault Claims — 99 9

State Negligence Claims Tortious failure to provide fair process?

* Hazing/Student Suicide Practice of Law? Mediation Certification?


https://www.law.com/thelegalintelligencer/2023/06/23/new-legal-strategy-sexual-assault-victim-successfully-argues-abuse-of-title-ix-process/?slreturn=20231103230618
https://www.law.com/thelegalintelligencer/2023/06/23/new-legal-strategy-sexual-assault-victim-successfully-argues-abuse-of-title-ix-process/?slreturn=20231103230618
https://www.law.com/thelegalintelligencer/2023/06/23/new-legal-strategy-sexual-assault-victim-successfully-argues-abuse-of-title-ix-process/?slreturn=20231103230618
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Civil Action Under Title IX

The US Supreme Court allows actions in court to pursue
damages for Title IX (but with many limitations).

Gebser v. Lago Vista Independent School District, 118
S. Ct. 1989, 141 L. Ed. 2d 277 (1998).

Davis v. Monroe County Bd. of Ed., 526 U.S. 629

(1999).

. “,[S]chool administrators will continue to enjoy the
flexibility they require in making disciplinary
decisions so long as funding recipients are
deemed “deliberately indifferent” to acts of
student-on-student harassment only where the
recipient’s response to the harassment or lack
thereof is clearly unreasonable in light of the
known circumstances.”

* See Fairfax County, supra.

Cummings v. Premier Rehab Keller

v W

Victims as “plaintiffs” face tough
standards

* Knowledge (Reporting)

* Pattern

*  Objective

* Deliberate indifference

* Emotional distress damages

The Supreme Court has hesitated to:

* Apply Title IX to a “single act”

* Broadly protect LGBTQ rights, but

see the recent Bostock Title VI
decision (more to come on this...)
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“Gebser/Davis Framework” for Evaluating
Institutional Compliance (with Some Twists)

3-Part Framework

1. A definition of actionable sexual harassment

Department of Education, Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal Financial

)
2 0 Th e SCh OOI S actual kn OWIedge Assistance, 85 Fed. Reg. 30026 (May 19, 2020) (final rule) (online at www.govinfo.gov/content/pkg/FR-2020-05-

19/pdf/2020-10512.pdf) at 30032 (numeration and emphasis added).

3. The school’s deliberate indifference

2020 regs re: grievance procedures well
beyond Gebser

* Roadmap for litigation?

* Risk of DOE enforcement?
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Litigation Pointers

Litigation potential always exists
Follow your own policy

Do what you say and say what you do.

Do not be afraid to consult with your attorney
Documentation/Privacy

E.g., a court in Pennsylvania ruled Title IX investigative files protected against
publication in a lawsuit involving Penn State

Federal Court Grants Penn State's Motion to Protect Title IX Documents, Sacks Student

Athlete’s Call for Unfettered Disclosure - Lexology

Equity, bias, impartiality
Think “contractual fairness”

Peter Lake, From Discipline Codes to Contractual Respect, Chron. of Higher Educ. (Nowv.
26, 2017).


https://www.lexology.com/library/detail.aspx?g=01a3c3de-03b3-4a27-9732-35455c3126bc
https://www.lexology.com/library/detail.aspx?g=01a3c3de-03b3-4a27-9732-35455c3126bc

TRUMP Administration Overhavuls ED

March 20, 2025 Executive Order to Abolish/Dismantle ED

* “Closing the Department of Education would provide children and their families the
opportunity to escape a system that is failing them. Today, American reading and math
scores are near historical lows. This year’s National Assessment of Educational Progress
showed that 70 percent of 8th graders were below proficient in reading, and 72
percent were below proficient in math. The Federal education bureaucracy is not
working.”

* Improving Education Outcomes by Empowering Parents, States, and Communities — The White

House

* Federal Judge blocked this executive order on May 22, 2025. Judge blocks Trump
administration's mass layoffs at the Education Department | AP News; Judge blocks Trump bid

to dismantle Department of Education
* SCOTUS lifted the injunction: Supreme Court allows mass layoffs at Education Department as
Trump seeks to close the agency - POLITICO

* House Bills to shutter ED have had no significant movement
* H.R. 369 “States’ Education Reclamation Act of 2025” would abolish ED and repeal any ED
program, introduced by Rep. David Rouzer (R-NC)
* H.R. 899 seeks to terminate ED on 12/31/26, introduced by Rep. Thomas Massie (R-KY)



https://www.whitehouse.gov/presidential-actions/2025/03/improving-education-outcomes-by-empowering-parents-states-and-communities/
https://www.whitehouse.gov/presidential-actions/2025/03/improving-education-outcomes-by-empowering-parents-states-and-communities/
https://apnews.com/article/education-department-shut-down-layoffs-576eef90c30fdaeb660f7f66644bad10
https://apnews.com/article/education-department-shut-down-layoffs-576eef90c30fdaeb660f7f66644bad10
https://www.msn.com/en-us/news/politics/judge-blocks-trump-bid-to-dismantle-department-of-education/ar-AA1Fi9TW?ocid=BingNewsSerp
https://www.msn.com/en-us/news/politics/judge-blocks-trump-bid-to-dismantle-department-of-education/ar-AA1Fi9TW?ocid=BingNewsSerp
https://www.politico.com/news/2025/07/14/supreme-court-education-department-ruling-00452134
https://www.politico.com/news/2025/07/14/supreme-court-education-department-ruling-00452134

TRUMP Administration
Title IX (Title IX is Not Dead)

* Title IX Returns to Enforcement of the 2020 Regulations
* January 31, 2025, Dear Colleague Letter

U.S. Department of Education to Enforce 2020 Title IX Rule Protecting Women | U.S.
Department of Education

“The department will return to enforcing Title IX protections on the basis of biological sex in
schools and on campuses. Returning to the 2020 Title IX Rule also ends a serious threat to
campus free speech and ensures much stronger due process protections for students during
Title IX proceedings.”

[Court in State of Tennessee v. Cardona vacated Biden's 2024 Title IX Regulations—return to
2020 Title IX Regulations promulgated during Trump’s first term]

* February 4, 2025, Dear Colleague Letter

Title IX Enforecment Directive DCL (PDF) (sic)

“This letter is to clarify that, in light of a recent court decision, the United States Department
of Education’s (ED) Office for Civil Rights (OCR) will enforce Title IX under the provisions of the
2020 Title IX Rule, rather than the 2024 Title IX Rule.”

Helpful explanation explanation: U.S. Department of Education Issues (and Re-Issues) Dear Colleague Letter on Title IX -
Grand River Solutions



https://www.ed.gov/about/news/press-release/us-department-of-education-enforce-2020-title-ix-rule-protecting-women
https://www.ed.gov/about/news/press-release/us-department-of-education-enforce-2020-title-ix-rule-protecting-women
https://www.ed.gov/media/document/title-ix-enforcement-directive-dcl-109477.pdf
https://www.grandriversolutions.com/u-s-department-of-education-issues-and-re-issues-dear-colleague-letter-on-title-ix/
https://www.grandriversolutions.com/u-s-department-of-education-issues-and-re-issues-dear-colleague-letter-on-title-ix/

TRUMP Admin on Title IX Continued

* February 5, 2025 Executive Order
* Keeping Men Out of Women's Sports — The White House

* [I]tis the policy of the United States to rescind all funds from educational programs that
deprive women and girls of fair athletic opportunities, which results in the endangerment,
humiliation, and silencing of women and girls and deprives them of privacy. It shall also be the
policy of the United States to oppose male competitive participation in women’s sports more
broadly, as a matter of safety, fairness, dignity, and truth.”

* DOJ and ED “Special Investigations Team” (SIT) for Title IX (April 4, 2025)

 U.S Department of Education and U.S. Department of Justice Announce Title IX Special
Investigations Team | U.S. Department of Education

* “Today’s establishment of the Title IX SIT will benefit women and girls across this nation
who have been subjected to discrimination and indignity in their educational
activities,” said Secretary of Education Linda McMahon.”

e Trump Administration Sharpens Focus on Title IX: Joint DOJ-ED Special Investigations
Team to Tackle "Gender Ideology" | Insights | Venable LLP

* NIL—Title IX Does Not Apply

* Trump Administration Says Title IX Does Not Apply to NIL Pay, Rescinds Recent Guidance -
Ogletree



https://www.whitehouse.gov/presidential-actions/2025/02/keeping-men-out-of-womens-sports/
https://www.ed.gov/about/news/press-release/us-department-of-education-and-us-department-of-justice-announce-title-ix-special-investigations-team
https://www.ed.gov/about/news/press-release/us-department-of-education-and-us-department-of-justice-announce-title-ix-special-investigations-team
https://www.venable.com/insights/publications/2025/05/trump-administration-sharpens-focus-on-title-ix
https://www.venable.com/insights/publications/2025/05/trump-administration-sharpens-focus-on-title-ix
https://ogletree.com/insights-resources/blog-posts/trump-administration-says-title-ix-does-not-apply-to-nil-pay-rescinds-recent-guidance/
https://ogletree.com/insights-resources/blog-posts/trump-administration-says-title-ix-does-not-apply-to-nil-pay-rescinds-recent-guidance/

TRUMP Admin on Title IX Continued

* January 20, 2025 Executive Order on “Gender Ideology” (EO 14168)
* Defending Women From Gender Ideology Extremism And Restoring Biological Truth To The

Federal Government — The White House

* EO contained directive to HHS to define sex.
e HHS Takes Action on President Trump’s Executive Orders Defending Women and Children |

HHS.gov

* “This administration is bringing back common sense and restoring biological truth to the federal
government,’ said HHS Secretary Robert F. Kennedy, Jr. ‘The prior administration’s policy of trying

to engineer gender ideology into every aspect of public life is over.

1

 HHS Definitions--Sex-Based Definitions | Office on Women's Health

Sex is a person's immutable biological classification as either male or female.

Female is a person of the sex characterized by a reproductive system with the biological function of
producing eggs (ova).

Male is a person of the sex characterized by a reproductive system with the biological function of
producing sperm.

Woman is an adult human female.
Girl is a minor human female.
Man is an adult human male.

Boy is a minor human male.
Mother is a female parent.
Father is a male parent.


https://www.whitehouse.gov/presidential-actions/2025/01/defending-women-from-gender-ideology-extremism-and-restoring-biological-truth-to-the-federal-government/
https://www.whitehouse.gov/presidential-actions/2025/01/defending-women-from-gender-ideology-extremism-and-restoring-biological-truth-to-the-federal-government/
https://www.hhs.gov/press-room/eo-defending-women-and-children.html
https://www.hhs.gov/press-room/eo-defending-women-and-children.html
https://womenshealth.gov/article/sex-based-definitions

More from the Courts on Transgender
Rights Issues

* SCOTUS rules in United States v. Skrmetti, 605 U.S. 495 (2025), that
a Tennessee Law banning puberty blockers for and other treatments
for minors with “gender dysphoria” does not violate the Equal
Protection Clause.

* Bathroom Usage
* The 11th Circuit Flushes Away Rights to Bathroom Access in Schools | Bowditch &
Dewey — JDSupra

* Hecox/West Virginia



https://www.jdsupra.com/legalnews/the-11th-circuit-flushes-away-rights-to-1845818/
https://www.jdsupra.com/legalnews/the-11th-circuit-flushes-away-rights-to-1845818/
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“Sexual Harassment” [Three-Prong Test]

Sexual harassment means conduct on the basis of sex that satisfies one or more of the
following:

(1) An employee of the recipient conditioning the provision of an aid, benefit, or
service of the recipient on an individual’s participation in unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal access to the
recipient’s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence” as
defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34 US.C. 12291(a)(8),
or “stalking” as defined in 34 U.S.C. 12291(a)(30).
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Sexual Assault

» “Sexual Assault” is an umbrella term for any sexual act directed against another person, without
consent of the victim, including instances where the victim is incapable of giving consent. Sexual
Assault includes Rape, Fondling, Incest, and Statutory Rape.

* “Rape” is the penetration, no matter how slight, of the vagina or anus, with any body part or
object, or oral penetration by a sex organ of another person, without the consent of the victim.

* “Fondling” is the touching of the private body parts of another person for the purpose of sexual
gratification, without the consent of the victim, including instances where the victim is incapable of
giving consent because of his/her age or because of his/her temporary or permanent mental
incapacity.

* ‘“Incest” is sexual intercourse between persons who are related to each other within degrees
wherein marriage is prohibited by law.

» “Statutory Rape” is sexual intercourse with a person who is under the statutory age of consent.

Policy Definitions | Title IX
28


https://titleix.utk.edu/title-ix-policy/policy-definitions/

N
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“Stalking” (Clery Act Definition)

Stalking. (i) Engaging in a course of conduct directed at a specific person that would cause a reasonable
person to—

(A) Fear for the person’s safety or the safety of others; or
(B) Suffer substantial emotional distress.
(i) For the purposes of this definition—

(A) Course of conduct means two or more acts, including, but not limited to, acts in which the stalker
directly, indirectly, or through third parties, by any action, method, device, or means, follows, monitors,
observes, surveils, threatens, or communicates to or about a person, or interferes with a person’s property.

(B) Reasonable person means a reasonable person under similar circumstances and with similar
identities to the victim.

(C) Substantial emotional distress means significant mental suffering or anguish that may, but does

not necessarily, require medical or other professional treatment or counseling.
34 C.FR § 668.46(a)
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.

“Domestic Violence” (Clery Act Definition)

Domestic violence. (i) A felony or misdemeanor crime of violence committed—
(A) By a current or former spouse or intimate partner of the victim;
(B) By a person with whom the victim shares a child in common;

(C) By a person who is cohabitating with, or has cohabitated with, the victim as a spouse or intimate
partner;

(D) By a person similarly situated to a spouse of the victim under the domestic or family violence laws
of the jurisdiction in which the crime of violence occurred, or

(E) By any other person against an adult or youth victim who is protected from that person’s acts
under the domestic or family violence laws of the jurisdiction in which the crime of violence occurred.

34 CFR § 668.46(a)
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“Dating Violence” (Clery Act Definition)

Dating violence. Violence committed by a person who is or has been in a social relationship of a romantic or
intimate nature with the victim.

(i) The existence of such a relationship shall be determined based on the reporting party’s statement and with
consideration of the length of the relationship, the type of relationship, and the frequency of interaction between
the persons involved in the relationship.

(i) For the purposes of this definition—
(A) Dating violence includes, but is not limited to, sexual or physical abuse or the threat of such abuse.

(B) Dating violence does not include acts covered under the definition of domestic violence.

34 CFR § 668.46(a)
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What does the future hold for Title IX? Take-aways....

*  What does the future hold post Hecox/West Virginia?
*  Speech First, Inc. vs. Fenves; Speech First, Inc. vs. Cartwright

*  Speech First, Inc. v. Timothy Sands, No. 21-2061 (4th Cir. 2023)

* Bias Response Team Policy at Virginia Tech

«  SCOTUS declines to hear case from 7t Circuit on bias response teams

* Supreme Court declines college bias response team case; Thomas, Alito dissent

Justice Thomas wrote “Given the number of schools with bias response teams, this Court
eventually will need to resolve the split over a student’s right to challenge such programs . . .”
“The Court’s refusal to intervene now leaves students subject to a ‘patchwork of First
Amendment rights,” with a student’s ability to challenge his university's bias response policies
varying depending on accidents of geography . ..”
»  State law pushbacks
* Rewrite Codes....again? And when?
*  Apply Title IX practices to other conduct codes?
* Time for preventative audits: lessons from LSU, USC.



https://thehill.com/regulation/court-battles/5172688-supreme-court-college-bias-response-team-challenge-as-thomas-alito-dissent/
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What does the future hold for Title IX? Take-aways....

Reproductive Rights—Title IX makes significant pivot...

SCOTUS overturns Roe v. Wade in Dobbs

Political landscape 2026-2027 and “New Regulatory State” :::SCOTUS --Will 2020 regulations survive Loper
Bright?

End game for Title IX and detailed grievance regulation...what is ultimately sustainable? Will what we know of
Title IX today devolve to state variances, subject to federal court oversight?

Reporting and reporters...do we want this much flexibility?

Training means assessment, especially on reporting and definitions.

Culture intervention— retreat from “remedies” or not? Title VI implications...

Let's get Constitutional...What about Citizens United? Even Gebser/Davis? Mathews v Eldridge? Textualism,
Originalism, and the Title IV trojan horse. ALl and “mission sensitivity.”

Lawyers and legalisms....Student conduct dominated by law, lawyers and legalisms? Law as competitor?
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What does the future hold for Title IX? Take-aways....

Does education culture have better solutions? Can we be, must we be, impartial in relation to our own
mission? What are the limits of rooting out bias? Are the legal rules themselves a Title IX problem?

*  “Defamation by Litigation”:::FERPA restrictions

Budgets and industry challenges. College court becomes more like family court—supportive services and
review.

Protections for Title IX operatives....2015 guidance?.

The Transparency Dilemma:: a)revise FERPA or b)create more detailed hearing and notice procedures....(DOE
goes with b.)

“Edu\pocalypse” and business issues

OCR/DOJ case management?

 Department of Education upheaval leaves discrimination cases ‘in a lurch’ | KERA News

*  Education Department stalled cases for kids with disabilities, IEPs under Trump | AP News

* Department of Education Halts Thousands of Civil Rights Investigations — ProPublica



https://www.keranews.org/education/2025-06-03/department-education-closure-trump-civil-rights
https://apnews.com/article/education-department-iep-disability-civil-rights-trump-85a6687d9ef1f5236f2637924d66a560
https://www.propublica.org/article/department-of-education-civil-rights-office-investigations
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What does the future hold for Title IX? Take-aways....

* Sports equity case to watch:
* Judge Halts Stephen E Austin's Female Sports Cuts Amid Title IX Suit

 Title IX and the “new tenure”... mid-twentieth century deference over? ALl project? The pursuit of
happiness as a protected interest?

*  Trifurcation?

* Congressional action in light of SCOTUS rulings.....Title IX implications

* Vectoring...where are we headed?

*  Culture impact...how do we explain the proposed regulations to our stake holders and
“shapeholders™?

* Courts are inventing many new ways to hold colleges accountable for decisions on sexual misconduct.
Compliance in the process of attempting compliance---meta-compliance issues dominate.

 The single investigator model as lightning rod.

* Arbitration and no cause dismissal?

* Flexibility==Title IX looks different across the country

*  Nuclear weapons???



https://www.msn.com/en-us/sports/athletics/judge-halts-stephen-f-austin-s-female-sports-cuts-amid-title-ix-suit/ar-AA1JN4Rl?ocid=BingNewsVerp

‘ A Closer Look
at Pregnancy

O Requirements
Under Title IX



Some of the Applicable Laws We Will Discuss...

Law

Title IX

PWFA

PUMP
Act

Section
504

Protects

Students and employees
from sex discrimination
including pregnancy

Employees needing
pregnancy-related
accommodations

Nursing employees needing
time and space to express
breast milk

Qualified students and
employees with disabilities
against discrimination

Applies To

Educational programs and
activities that receive federal
funds

Employers with 15+
employees

Nearly all covered employers
(except some transportation
jobs)

Educational programs and
activities that receive federal
funds

NS
~




Title IX Applies to:

* Admission and Recruitment
* Educational Programs or Activities
* Employment in Educational Programs or Activities

38
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34 CFR §106.21 Admission.

(c) Prohibitions relating to marital or parental status.

In determining whether a person satisfies any policy or criterion for admission, or in making any offer of
admission, a recipient to which this subpart applies:

(2) Shall not discriminate against or exclude any person on the basis of pregnancy, childbirth,
termination of pregnancy, or recovery therefrom, or establish or follow any rule or practice which so
discriminates or excludes;

(3) Shall treat disabilities related to pregnancy, childbirth, termination of pregnancy, or recovery
therefrom in the same manner and under the same policies as any other temporary disability or physical
condition;

39
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Educational Programs or Activities
34 CFR §106.40

§106.40 Marital or parental status.

$a) Status generally. A reciﬁ.ient shall not apply any rule concerning a student’s actual or potential parental,
amily, or marital status which treats students differently on the basis of sex.

(b) Pregnancy and related conditions.

(1) A recipient shall not discriminate against any student, or exclude any student from its education program
or actlvitx, including any class or extra curricular activity, on the basis of such student’s pregnancy,
childbirth, false pregnancy, termination of pregnancy or recovery therefrom, unless the student
requests voluntarily to participate in a separate portion of the pro gram or activity of the recipient.

(2) A recipient may require such a student to obtain the certification of a physician that the student is
physically and emotionally able to continue participation so long as such a certification is required of all
students for other physical or emotional conditions requiring the attention of a physician.

(3) A recipient which operates a portion of its education program or activity separately for pregnant students,
admittance to which is completely voluntary on the part of the student as ﬁrowde in paragraph (b)(1) of
thlsdsec tion shall ensure that the separate portion is comparable to that offered to non-pregnant <
students.
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34 CFR §106.40 Cont’d

(4) A recipient shall treat pregnancy, childbirth, false pregnancy, termination of pregnancy and recovery
therefrom in the same manner and under the same policies as any other temporary disability with
respect to any medical or hospital benefit, service, plan or policy which such recipient administers,
operates, offers, or participates in with respect to students admitted to the recipient’s educational
program or activity.

(5) In the case of a recipient which does not maintain a leave policy for its students, or in the case of a
student who does not otherwise qualify for leave under such a policy, a recipient shall treat pregnancy,
childbirth, false pregnancy, termination of pregnancy and recovery therefrom as a justification for a
leave of absence for so long a period of time as is deemed medically necessary by the student’s
physician, at the conclusion of which the student shall be reinstated to the status which she held when

the leave began.

41



N v W

Employment in Educational Programs or Activities
34 CFR §106.51

(b) Application. The provisions of this subpart apply to:

(6) Granting and return from leaves of absence, leave for pregnancy, child birth, false pregnancy,
termination of pregnancy, leave for persons of either sex to care for children or dependents, or any
other leave;

42
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Employment in Educational Programs or Activities
34 CFR §106.57

Marital or parental status.
(@) General. A recipient shall not apply any policy or take any employment action:

(1) Concerning the potential marital, parental, or family status of an employee or applicant for
employment which treats persons differently on the basis of sex; or

(2) Which is based upon whether an employee or applicant for employment is the head of household or
principal wage earner in such employee’s or applicant’s family unit.

(b) Pregnancy. A recipient shall not discriminate against or exclude from employment any employee or
applicant for employment on the basis of pregnancy, childbirth, false pregnancy, termination of
pregnancy, or recovery therefrom.
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Employment in Educational Programs or Activities
34 CFR §106.57 Cont’d

(c) Pregnancy as a temporary disability. A recipient shall treat pregnancy, childbirth, false pregnancy,
termination of pregnancy, and recovery therefrom and any temporary disability resulting therefrom as
any other temporary disability for all job related purposes, including commencement, duration and
extensions of leave, payment of disability income, accrual of seniority and any other benefit or service,
and reinstatement, and under any fringe benefit offered to employees by virtue of employment.

(d) Pregnancy leave. In the case of a recipient which does not maintain a leave policy for its employees,
or in the case of an employee with insufficient leave or accrued employment time to qualify for leave
under such a policy, a recipient shall treat pregnancy, child birth, false pregnancy, termination of
pregnancy and recovery therefrom as a justification for a leave of absence without pay for a reasonable
period of time, at the conclusion of which the employee shall be reinstated to the status which she held
when the leave began or to a comparable position, without decrease in rate of compensation or loss of
promotional opportunities, or any other right or privilege of employment.
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ED: Know Your Rights: Pregnant or
Parenting? Title IX Protects You From
Discrimination at School (Feb. 12, 2026)

Know Your Rights: Pregnant or Parenting? Title IX Protects You From
Discrimination At School | U.S. Department of Education

“Title IX of the Education Amendments of 1972 (“Title
IX"), 20 U.S.C. §1681 et seq., is a Federal civil rights

law that prohibits discrimination on the basis of sex— \/
including pregnancy and parental status—in

educational programs and activities.

All public and private schools, school districts,
colleges, and universities receiving any Federal funds
(“schools”) must comply with Title IX.”

45


https://www.ed.gov/laws-and-policy/civil-rights-laws/title-ix-and-sex-discrimination/title-ix-key-issues/know-your-rights-pregnant-or-parenting-title-ix-protects-you-discrimination-school
https://www.ed.gov/laws-and-policy/civil-rights-laws/title-ix-and-sex-discrimination/title-ix-key-issues/know-your-rights-pregnant-or-parenting-title-ix-protects-you-discrimination-school

ED: Know Your Rights: Pregnant or Parenting?
Classes and School Activities
“Your school MUST:

Allow you to continue participating in classes and extracurricular activities even
though you are pregnant. This means that you can still participate in advanced
placement and honors classes, school clubs, sports, honor societies, student
leadership opportunities, and other activities, like after-school programs operate
at the school.

* Allow you to choose whether you want to participate in special instructional
programs or classes for pregnant students. You can participate if you want
to, but your school cannot pressure you to do so. The alternative program
must provide the same types of academic, extracurricular and enrichment
opportunities as your school’s regular program.

Allow you to participate in classes and extracurricular activities even though you
are pregnant and not require you to submit a doctor’s note unless your school
requires a doctor’s note from all students who have a physical or emotional
condition requiring treatment by a doctor. Your school also must not require a
doctor’s note from you after you have been hospitalized for childbirth unless it
requires a doctor’s note from all students who have been hospitalized for other
conditions.

Provide you with reasonable adjustments, like a larger desk, elevator access, or
allowing you to make frequent trips to the restroom, when necessary because of
your pregnancy.”

N

N
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ED: Know Your Rights: Pregnant or Parenting?
Excused Absences and Medical Leave

“Your school MUST:

Excuse absences due to pregnancy or childbirth for as long as your
doctor says it is necessary.

Allow you to return to the same academic and extracurricular status as /\
before your medical leave began, which should include giving you the
opportunity to make up any work missed while you were out.

Ensure that teachers understand the Title IX requirements related to
excused absences/medical leave. Your teacher may not refuse to allow
you to submit work after a deadline you missed because of pregnancy or
childbirth. If your teacher’s grading is based in part on class
participation or attendance and you missed class because of pregnancy
or childbirth, you should be allowed to make up the participation or
attendance credits you didn’t have the chance to earn.

Provide pregnant students with the same special services it provides to
students with temporary medical conditions. This includes homebound

instruction/at-home tutoring/independent study.”
47



ED: Know Your Rights: Pregnant or Parenting?

Harassment

“Your school MUST:

* Protect you from harassment based on sex, including harassment
because of pregnancy or related conditions. Comments that could
constitute prohibited harassment include making sexual comments or
jokes about your pregnancy, calling you sexually charged names,
spreading rumors about your sexual activity, and making sexual
propositions or gestures, if the comments are sufficiently serious that
it interferes with your ability to benefit from or participate in your
school’s program.”

NS
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ED: Know Your Rights: Pregnant or Parenting?
Policies and Procedures
“Your school MUST:

* Have and distribute a policy against sex discrimination. It is
recommended that the policy make clear that prohibited sex

discrimination covers discrimination against pregnant and parenting
students.

* Adopt and publish grievance procedures for students to file
complaints of sex discrimination, including discrimination related to
pregnancy or parental status.

* Identify at least one employee in the school or school district to carry
out its responsibilities under Title IX (sometimes called a “Title IX
Coordinator”) and notify all students and employees of the name,
title, and contact information of its Title IX Coordinator. These
responsibilities include overseeing complaints of discrimination
against pregnant and parenting students.”
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University of Tennessee
STUDENT PREGNANCY
ACCOMMODATIONS POLICY

Pregnancy-Accommodations-Policy.pdf

C. Requesting Accommodation and Adjustments

1.

4.

Disclosure of pregnancy is voluntary, and it is the pregnant student’s obligation
to disclose and affirmatively seek any necessary accommodations and
adjustments. Once a student discloses a pregnancy, the University will
collaborate with the student to develop an appropriate plan for continuation of
the student’s education.

A student seeking accommodations or adjustments because of pregnancy
should contact the Office of Title IX at (865) 974-9600 and advise the Office of
Title IX that she needs pregnancy-related accommodations.

The Title IX Coordinator will request a letter from the student’s physician
providing dates on which the student’s attendance must be excused and a
statement that the absences are medically necessary.

The Title IX Coordinator will work with the student and any faculty members to
create a plan for completion of course work and continuation of the student’s
education. Individual plans may be adjusted as circumstances change.
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https://titleix.utk.edu/wp-content/uploads/sites/96/2023/10/Pregnancy-Accommodations-Policy.pdf

Section 504 of the Rehabilitation

Act (34 C.F.R. § 104.43(a)) and
Applicability to Pregnancy

“The Section 504 regulation, at 34 C.ER. § 104.43(a), provides
that a qualified person with a disability may not be excluded
from participation in, denied the benefits of, or otherwise
subjected to discrimination in any postsecondary aids, benefits,
or services on the basis of disability. Although a normal,
healthy pregnancy is generally not considered a disability, a
pregnant student may become temporarily disabled and thus
entitled to the same rights and protections of other students
with a temporary disability.”

Salt Lake Community College (PDF)



https://ocrcas.ed.gov/sites/default/files/ocr-letters-and-agreements/08222021-a.pdf

Section 504 of the Rehabilitation

Act and Applicability to Pregnancy
Cont’'d

“If students with disabilities in postsecondary education believe that
they need a disability-related modification, they have the obligation to
identify themselves as having a disability and to request the
modification. The Section 504 regulation, at 34 C.ER. § 104.44(a),
requires a post-secondary institution to modify its academic
requirements as necessary to ensure that such requirements do not
discriminate or have the effect of discriminating on the basis of
disability against a qualified student with a disability.

Section 504 envisions a meaningful and informed process with respect
to the provision of modifications, e.g., through an interactive and
collaborative process between a post-secondary institution and the
student. Students are responsible for knowing these procedures and
following them. Generally, upon receiving documentation of a disability
and a request for academic adjustments, a postsecondary institution’s
evaluation of a student’s request requires a fact specific, case-by-case
inquiry. This evaluation process should be interactive, with information
exchanged between the student and the postsecondary institution to
arrive at a conclusion about the academic adjustment requested.”

Salt Lake Community College (PDF)



https://ocrcas.ed.gov/sites/default/files/ocr-letters-and-agreements/08222021-a.pdf
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Case Study: Salt Lake Community College (2022)

“Complainant alleged that:
1) a College Professor encouraged her to drop a course because she was pregnant, the

2)

)

Professor told her that she needed to accept responsibility for her pregnancy, and the
Title IX Coordinator did not promptly and equitably respond to her [redacted content]
complaint regarding the Professor’s conduct;

the College did not engage in an interactive process with the Complainant to provide
her with academic adjustments and/or related services during her pregnancy in the
same manner that the College provides to students with temporary medical
conditions; and

the College did not excuse the Complainant’s pregnancy-related absences and did

not allow her to submit work after pregnancy-related absences, both of which
[redacted content] with the Professor.”

53
Salt Lake Community College (PDF)



https://ocrcas.ed.gov/sites/default/files/ocr-letters-and-agreements/08222021-a.pdf
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Case Study: Salt Lake Community College
Title IX Violations

“OCR concludes that the College violated Title IX as alleged in Allegation 1 in that the
College failed to respond promptly and equitably to the Complainant’s complaint that the
Professor discriminated against her based on her pregnancy.

OCR also notes that although the College’s Code of Student Rights and Responsibilities
(Code) directs students to contact the College’s Title IX Coordinator if they believe they
have been discriminated against, the Code does not mention pregnancy. Similarly, the
College’s Title IX website contains no information regarding how a student may file a

complaint alleging pregnancy discrimination.”
Salt Lake Community College (PDF)
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https://ocrcas.ed.gov/sites/default/files/ocr-letters-and-agreements/08222021-a.pdf
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Case Study: Salt Lake Community College
Title IX Violations Cont’'d

“The Complainant sought academic adjustments related to attendance and tardy policies for the courses
that impacted her potential grades in the courses. In addition, the Complainant provided medical
documentation to the College that her pregnancy caused her to miss or be late for the courses. However,
the College did not excuse the Complainant’s absences related to pregnancy, provide her the opportunity
to make up work missed due to absences related to pregnancy, or provide alternatives to making up
missed work (including classroom participation), such as remote attendance, extended time for

assignments, or finishing the courses at a later date, as required by the Title IX regulation at 34 C.FR. §
106.40(b)(5).

OCR concludes that the College’s failure to excuse the Complainant’s absence and tardies caused by her
pregnancy violated Title IX as alleged in Allegation 3. Because the College did not excuse her pregnancy-
related absences and did not allow her to submit work after pregnancy related absences, [redacted
content].” 55
Salt Lake Community College (PDF)



https://ocrcas.ed.gov/sites/default/files/ocr-letters-and-agreements/08222021-a.pdf
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Case Study: Salt Lake Community College
504 Violations

“... OCR concludes that the College violated Section 504 when, after the Complainant
reported the effects of her pregnancy to the DRC, the College did not consider whether her
pregnancy had caused a temporary disability or engage in the interactive process with her to
determine whether she required academic adjustments pursuant to Section 504.

Although pregnancy is not itself a disability, here the Complainant informed the College that
her pregnhancy was causing acute morning sickness, such that some days she could not eat or
that her nausea impacted her the entire day. The Complainant also provided medical
documentation of these conditions. The DRC, however, did not consider whether the
Complainant suffered from a temporary disability, but rather only referred her to the Title IX
Coordinator, who did not provide her with academic adjustments to accommodate her

conditions caused by her pregnancy.”
Salt Lake Community College (PDF?6



https://ocrcas.ed.gov/sites/default/files/ocr-letters-and-agreements/08222021-a.pdf
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Case Study: Salt Lake Community College
504 Violations Cont’d

“OCR concludes that the College violated the Section 504 regulation at 34 C.FR. §
104.44(a), when it did not engage the Complainant in an interactive and informed
process with respect to the provision of modifications to its Program. As a result of the
College’s failure to engage in the interactive process it also did not modify its academic
requirements for the Program as necessary to ensure that such requirements do not
discriminate or have the effect of discriminating on the basis of disability against a
qualified student with a disability.”

Salt Lake Community College (PDF)
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Pregnant Workers Fairness Act
(PWFA)

“requires a covered employer to provide a ‘reasonable
accommodation’ to a qualified employee’s or applicant’s
known limitations related to, affected by, or arising out of
pregnancy, childbirth, or related medical conditions, unless

the accommodation will cause the employer an ‘undue
hardship.’

The PWFA applies only to accommodations.”

‘ What You Should Know About the Pregnant Workers Fairness Act
| US. Equal Employment Opportunity Commission
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https://www.eeoc.gov/wysk/what-you-should-know-about-pregnant-workers-fairness-act
https://www.eeoc.gov/wysk/what-you-should-know-about-pregnant-workers-fairness-act

N v W

What are examples of reasonable accommodations
under PWFA?

Changing workstation from stand to sit, or sit to stand.
* More frequent restroom breaks or longer meal breaks.
* Remote work.
* Leave time for doctor appointments.

* Leave time to recover from pregnancy-related medical conditions, childbirth, or medical conditions
related to childbirth.

* Includes conditions like morning sickness and post-partum depression.
* Lighter duty; change in lifting requirements.
* Dress code changes or accommodations.

NOTE: An employer should provide accommodations unless it creates an undue hardship. >9



Providing Urgent Maternal Protections

for Nursing Mothers Act (PUMP Act)-
Dec. 2022 as part of FLSA

« Most nursing workers are entitled
to reasonable break time and a private space to
pump at work for up to one year after their
child’s birth.

 Most employers are required to provide
covered employees with space that is functional
for pumping milk, shielded from view, free from
intrusion, available as needed and not a
bathroom.

FLSA Protections to Pump at Work | U.S. Department of Labor

NS
~
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https://www.dol.gov/agencies/whd/pump-at-work

‘ Special Issuves
and Lessons

Learned in
O Title IX
Investigations




Evidentiary
Standard

v W

Using a preponderance of the evidence standard,

and considering relevant definitions in the Policy,

the hearing panel weighs the evidence to determine

whether the Respondent violated the Policy.
50.01% likelihood or 50% and a feather
Which side do you fall on?

Contrast this with “clear and convincing” and
“beyond a reasonable doubt.”
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Bias/Prejudice/Stereotypes/Prejudgment/Conflicts
of Interest

[S]Jome complainants, including or especially girls of color, face school-level

responses to their reports of sexuai hcarassment infected by bias, prejudice, or
stereotypes.

§ 106.45(b)(1)(iii) [prohibits] Title IX Coordinators, investigators, and decision-
makers, and persons who facilitate informal resolution processes from having
conflicts of interest or bias against complainants or respondents generally, or
against an individual complainant or respondent, [and requires] training that

also includes “how to serve impartially, including by avoiding prejudgment of
the facts at issue, conflicts of interest, and bias.”



N

Bias/Conflicts of
Interest

Section 106.45(b)(1)(iii) requires Title IX Coordinators, investigators, decision-makers, and
individuals who facilitate any informal resolution process to be free of bias or conflicts of
interest for or against complainants or respondents and to be trained on how to serve
impartially.

2020 Title IX Regs. Preamble at 30103 (emphasis added).
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“E in Ikpeazu v. University of aska

With respect to the claim of bias, we observe that the
committee members are entitled to a presumption of honesty
and integrity unless actual bias, such as personal animosity,
illegal prejudice, or a personal or financial stake in the
outcome can be proven. ... The allegations lkpeazu makes
in support of his bias claim are generally insufficient to show
the kind of actual bias from which we could conclude that
the committee members acted unlawfully.

lkpeazu v. University of Nebraska, 775 F2d 250, 254
(8th Cir. 1985) (internal citations omitted).



N

7’ Bi a S”
* Personal animosity
* lllegal prejudice
 Personal or financial stake in the outcome

 Bias can relate to:

* Sex, race, ethnicity, sexual orientation, gender identity, disability or
immigration status, financial ability or other characteristic

Department of Education, Nondiscrimination on the Basis of Sex in Education Programs or Activities
Receiving Federal Financial Assistance, 85 Fed. Reg. 30026 (May 19, 2020) (final rule) (online at
www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf) at 30084 (emphasis added).
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Conflict of Interest

A conflict between the private interests and the
official responsibilities of a person in a position of
trust.

merriam-webster.com
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Impartial

Not partial or biased: treating or affecting all equally

merriam-webster.com
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Prejudgment

A judgment reached before the evidence is available.

webster-dictionary.org
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Prejudice

An opinion or judgment formed without due
examination; prejudgment; a leaning toward one
side of a question from other considerations than
those belonging to it; and unreasonable
predilection for, or objection against, anything,
especially an opinion or leaning adverse to
anything, without just grounds, or before sufficient
knowledge.

webster-dictionary.org
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Stereotype

something conforming to a fixed or general
pattern; a standardized mental picture that is held
in common by members of a group and that
represents an oversimplified opinion, prejudiced
attitude, or uncritical judgment.

merriam-webster com
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“Sex Stereotypes”

What is a sex stereotype? What does DOE mean by this term?
What are some examples of sex stereotypes?

An example of a scholarly paper on stereotypes:

S. Kanahara, A Review of the Definitions of Stereotype and a Proposal for a Progressive
Model, Individual Differences Research. Vol. 4 Issue 5 (Dec. 2006).

Sex stereotypes are to
Be especially careful w
Anyone can be a comp

oe avoided in training and in actual practice.
hen doing case studies of any kind.

ainant or respondent, and all are individuals!
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A Note on “Bias” and “Impartiality”...

AL| states:

§ 4.1. Inquiries to Be Impartial, Fair, and Context-Sensitive
Colleges and universities should strive in all inquiries and investigations to be impartial,
fair, and sensitive to context.

§ 6.3. Impartiality
Colleges and universities should adopt procedures and criteria for selecting impartial
decisionmakers.

§ 6.3c. Challenges for Bias
Colleges and universities should provide a simple procedure for complainants or
respondents to challenge the participation of an investigator or adjudicator in their case.
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ALl on “Bias” and “Impartiality”:

* “One sense of impartiality is structural, the idea that the judge of a case should not be chosen for
the case because of his or her likely views on the outcome.”

* “Another aspect of impartiality is the avoidance of financial or other forms of self-interest in the
adjudication: an impartial adjudicator is one who does not have a financial interest in the outcome.”

« “Athird sense of impartiality means that the person has not prejudged the facts and is not likely to
have difficulty maintaining an open mind and deciding based on the evidence presented.”

« “Prior involvement in or knowledge of the facts at issue may create the appearance or reality of
bias.”

« “Still another sense of impartiality is decisionmakers’ freedom to decide without fearing
repercussions from the influence of ‘mob’ passions.”

« “One source of potential bias may arise when a decisionmaker has a preexisting relationship with
one or more parties.”

See ALlI, Student Sexual Misconduct: Procedural Frameworks for Colleges and Universities | American Law Institute (ali.org)., at 179-193.



https://www.ali.org/publications/show/student-sexual-misconduct-procedural-frameworks-colleges-and-universities/
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All Title IX personnel should serve in their roles impartially.
All Title IX personnel should avoid
* prejudgment of facts
* prejudice
* conflicts of interest
* bias

* sex stereotypes
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Whose side are you on as a Title IX

operative?

You have no “side” other than the integrity of
the process.
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The Minimum and Maximum Role of the Title IX
Investigator

* Campuses are no longer permitted to have a “single” or “pure” investigator model under Title IX.

e A separate decision-maker (or panel of decision-makers) must make a final determination of
responsibility.

* This will be a shift in the function of the investigator on some campuses.
* What, then, is the scope of the investigative report?
* Purpose? Tone? Format?

* Will the investigator become a witness in the hearing or play other roles?
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The Minimum and Maximum Role of the Investigator Cont’d

Gather all relevant information regarding an allegation of
sexual harassment.

Interview all relevant parties

Collect and organize relevant evidence
Credibility Assessments?

Weighing Evidence?

Write a detailed investigative report

Make recommendations for supportive measures or
accommodations?
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The Department does not wish to prohibit the investigator from
including recommended findings or conclusions in the
investigative report. However, the decision-maker is under an
independent obligation to objectively evaluate relevant evidence,
and thus cannot simply defer to recommendations made by the

investigator in the investigative report.

2020 Title IX Regs. Preamble at 30308.
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The Department emphasizes that the decision-maker must not only
be a separate person from any investigator, but the decision-maker
is under an obligation to objectively evaluate all relevant evidence
both inculpatory and exculpatory, and must therefore independently
reach a determination regarding responsibility without giving
deference to the investigative report. id. at 30314.
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Points on Informal Resolution

The 2020 regulations don’t require it, but informal resolution is allowed.
A formal complaint must be filed before any informal resolution process can begin.

Both parties must voluntarily agree to informal resolution (written consent required). [No
coercion or undue influence.]

Parties do not have to be in the same room...often, they are not.
Equitable implementation by trained personnel

Should you offer it?

* Pros/Cons

* Increased complainant autonomy
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Points on Informal Resolution Cont’d

Who should implement?

What type of training is needed?

* Mediation? Arbitration? Restorative justice?

When can’t we use informal resolution?

- When the allegation is that an employee sexually harassed a student.

Does this option provide for more opportunities for “educational” interventions?
What is OCR’s opinion of informal resolution? Are there any associated pitfalls?

* Remember new DCL on “passing the trash.”




Group
Work/Case
O Study
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Thank You,
Tennessee!

Peter Lake

plake4@me.com
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